g, Tt
QD

CITATION:

PARTIES:

FILE NUMBER(S):
CORAM:

CATCHWORDS:

LEGISLATION CITED:

CASES CITED:

Inspector Mayo-Ramsay (WorkCover Authority of
NSW) v The Crown in the Right of the State of New
South Wales (NSW Fire Brigades) (No 2) [2007]
NSWIRComm 168

PROSECUTOR
Inspector Rosalie Mayo-Ramsay

DEFENDANT
The Crown in the Right of the State of New South
Wales (New South Wales Fire Brigades)

IRC 768 and 769 of 2005
Boland J

Occupational health and safety - Prosecution of Crown
for breaches of Occupational Health and Safety Act
1983 - Fire and explosion in silo - fatalities - Fire
brigades - Sentencing considerations - Penalties
imposed

Crimes (Sentencing Procedure) Act 1999

Fire Brigades Act 1989 s 78

Occupational Health and Safety Act 1983 s 15(1), s
16(1)

Occupational Health and Safety Act 2000 s 121, s
121(3)

Capral Aluminium Limited v WorkCover Authority of
New South Wales (Inspector Mayo-Ramsay) (2000) 99
IR 29

Crown in Right of the State of New South Wales
(Department of Education and Training) v Keenan
(2001) 105 IR 181



Fletcher Construction Australia Limited v WorkCover
Authority of New South Wales (Inspector Fisher)
(1999) 91 IR 66

Inspector Dennis Howard v Multiplex Constructions
(NSW) Pty Ltd [2002] NSWIRComm 229

Inspector Jennifer Short v The Crown in the Right of the
State of New South Wales (NSW Police) [2007]
NSWIRComm 138

Inspector Legge Vv Intercast & Forge Pty Limited [2006]
NSWIRComm 182

Inspector Mayo-Ramsay (WorkCover Authority of
NSW) v The Crown in the Right of the State of New
South Wales (NSW Fire Brigades) [2006]
NSWIRComm 356

Inspector Mayo-Ramsay v Caines Pty Limited & Ors
[2006] NSWIRComm 223

Inspector Steven Jones v Walker Group Constructions
Pty Ltd [2006] NSWIRComm 11

Lawrenson Diecasting Pty Ltd v WorkCover Authority
of New South Wales (Inspector Ch'ng) (1999) 90 IR
464

Manpac Industries Pty Ltd (formerly t/a Pacific
Concrete & Quarries Pty Ltd) v WorkCover Authority
of New South Wales (Inspector Glass) (2001) 106 IR
435

Markarian v R (2005) 215 ALR 213

Morrison v Powercoal Pty Ltd (No 3) (2005) 147 IR
117

Newcastle Wallsend Coal Company Pty Ltd v
WorkCover Authority (NSW) (Inspector McMartin)
(2006) 159 IR 121

R v Thompson; R v Houlton (2000) 49 NSWLR 383

R v Way (2004) 60 NSWLR 168

Regina v Dib [2003] NSWCCA 117

The Crown in Right of State of New South Wales
(Department of Education and Training) v O'Sullivan
(2005) 143 IR 57

Warman International Limited v WorkCover Authority
of New South Wales (1998) 80 IR 326

WorkCover Authority of New South Wales (Inspector
Ankucic) v Crown in the Right of the State of New
South Wales (Department of Education and Training)
(2001) 1121IR1

WorkCover Authority of New South Wales (Inspector
Benbow) v Converquip Pty Limited (2001) 106 IR 258
WorkCover Authority of New South Wales (Inspector



HEARING DATES:

DATE OF JUDGMENT:

LEGAL
REPRESENTATIVES:

Keelty) v Crown in Right of the State of New South
Wales (Police Service of New South Wales) (No 3)
(2002) 112 IR 141

WorkCover Authority of New South Wales (Inspector
Martin) v Byrne Civil Engineering Constructions Pty
Limited (No 2) (2001) 109 IR 347

WorkCover Authority of New South Wales (Inspector
Page) v Walco Hoist Rentals Pty Limited and Another
(No 2) (2000) 99 IR 163

WorkCover Authority of New South Wales (Inspector
Tuckley) v The Crown in Right of the State of New
South Wales (Department of Community Services)
(1999) 96 IR 1

25 June 2007
4 July 2007

PROSECUTOR

Mr S Crawshaw SC with Mr M Cahill and Mr A Naylor
of counsel

Solicitor: Mr G Diggins

WorkCover Authority of NSW

DEFENDANT

Mr P M Kite SC with Mr C Lonergan of counsel
Solicitor: Mr I V Knight

Crown Solicitors Office

JUDGMENT:

INDUSTRIAL COURT OF NEW SOUTH WALES

CORAM: BOLAND J

Wednesday 4 July 2007



Matter No IRC 768 of 2005

Inspector Mayo-Ramsay (WorkCover Authority of NSW) v The Crown in the
Right of the State of New South Wales (NSW Fire Brigades) (No 2)

Prosecution under s 15(1) of the Occupational Health and Safety Act 1983
Matter No IRC 769 of 2005

Inspector Mayo-Ramsay (WorkCover Authority of NSW) v The Crown in the
Right of the State of New South Wales (NSW Fire Brigades) (No 2)

Prosecution under s 16(1) of the Occupational Health and Safety Act 1983

JUDGMENT

[2007] NSWIRComm 168

1 Caines Pty Limited, at Gardiners Road, Rutherford, operated an oilseed crushing
plant that extracted oil from a range of oilseeds, including cotton seed, sunflower seed
and canola seed. On 6 December 1999 a fire and explosion occurred in a seed meal
storage bin, known as bin D. As a consequence, three employees of Caines (Robert
Anderson, Ronald Brooker and Geoffrey Terry) received fatal burn injuries.

2 The New South Wales Fire Brigade, represented by the Telarah Fire Brigade and
the Hazmat Unit from Newcastle, was in attendance at the premises at the time of the
fire and explosion. Ronald Jenkins, the Captain in charge of the Telarah Brigade,
received burn injuries to his face and hands.

3 Caines and two of its directors were prosecuted for breaches of the Occupational
Health and Safety Act 1983 and penalties were imposed: see Inspector Mayo-Ramsay
v Caines Pty Limited & Ors [2006] NSWIRComm 223. The Crown in the Right of
the State of New South Wales, in its capacity as the New South Wales Fire Brigades
("the defendant™), was also prosecuted for breaches of s 15(1) and s 16(1) of the Act.
4 The defendant claimed immunity from prosecution under s 78 of the Fire Brigades
Act 1989. In Inspector Mayo-Ramsay (WorkCover Authority of NSW) v The Crown in
the Right of the State of New South Wales (NSW Fire Brigades) [2006]
NSWIRComm 356 (‘WorkCover v Fire Brigades') the Court held there was no
immunity and the defendant was found guilty of the two offences. This decision deals
with penalty.

5 It is appropriate to identify the personnel involved. There were a number of
employees of Caines present at the time of the incident, including the three men who
suffered fatal injuries. They were Mr Robert Anderson, Mr Ronald Keith Brooker, Mr
Geoffrey Robert Terry, Mr Robert Jordan, Mr Jason Brooker, Mr Jason McKewen,



Mr Richard Zambrowski, Mr Nigel Little, Mr Steven Hipwell and Mr Mark Price.
The members of the Telarah Fire Brigade present were Captain Jenkins, Deputy
Captain Neil Morriss, Retained Firefighter Michael Pilton, Retained Firefighter David
Pilton, Retained Firefighter Darren Schofield, Retained Firefighter Walter Morris,
Retained Firefighter Ronald Jarrett and Retained Firefighter Gary Armstrong. The
members of the Newcastle Hazmat Unit attending the incident were Station Officer
Gary Evans, Firefighter McCall and Firefighter Bear.

6 The events leading to the fire and explosion were described in WorkCover v Fire
Brigades at [18]-[42]. In order to place the sentencing issues in context par [36] bears
repeating:
36 The following submission by the prosecutor, summarising
the evidentiary material, identifies the location and activities of
various personnel and refers to observations made by some of
those personnel prior to and at the time of the explosion. Parts
of the submission were put squarely in issue by the defendant
but for the reasons I will later explain, mostly | have accepted
the prosecutor's version of events as accurate and in accordance
with the evidence. References to the evidence have been
omitted:
Jason McKewen drove the truck and Robert
Jordan operated the auger system used to empty
the meal from Bin D. Neither Mr McKewen nor
Mr Jordan were provided with any form of
personal protective equipment. Mr Jordan was
not offered any breathing apparatus.

Captain Jenkins directed 4 retained firefighters
to form 2 BA [Breathing Apparatus] crews to
man a charged hose in the receival bay. One
member of each crew was directed by Captain
Jenkins to station himself at the top of a ladder
located next to the truck in the receival bay with
a charged hose for the purpose of extinguishing
any burning material augured (sic) from Bin D,
via the crushing plant’s transportation system,
into the back of the truck. The other member of
each crew was directed to man the ladder. The
members of these crews, RF Michael Pilton, RF
Schofield, Deputy Captain Morriss and RF
Armstrong, were wearing their full turn out
uniform and fitted with SCBA (Self-Contained
Breathing Apparatus). The first shift was taken
by RF Schofield and RF Pilton while Deputy
Captain Morriss and RF Armstrong stood by.
Deputy Captain Morriss and RF Armstrong



relieved RF Schofield and RF Pilton after the
low air warning sounded on RF Schofield’s
breathing apparatus. RF David Pilton assisted
his brother, RF Michael Pilton, and RF
Schofield, Armstrong and Deputy Capitan
Morriss, to don breathing apparatus. With
Deputy Captain Morriss’ permission, he then
left the site to go to his ordinary job as a
mechanic. RF David Pilton left the Caines site
at approximately 5am. It is likely that RF David
Pilton was with or near RF Jarrett in the vicinity
of the Telarah Pumper at the time of and in the
period leading up to the explosion.

RF Walter Morris acted as the breathing
apparatus controller. He monitored the breathing
apparatus crews including the time they spent in
the apparatus. At the time of the explosion, RF
Walter Morris was standing immediately
adjacent to the Telarah pumper. It is likely that
RF Walter Morris was in and around the
receival bay area or the Telarah pumper in the
period while Bin D was being augured (sic).

RF Jarrett stayed with the Telarah Pumper
during the entire period from his arrival at the
site with other members of the Telarah Fire
Brigade until the time of the explosion. He
assisted other members of the Telarah Fire
Brigade to don breathing apparatus.

As the meal was being augered from Bin D
through the auger system and into the truck in
the receival bay, FF McCall monitored the
temperature of the meal as it came out of the
chute in the receival bay. He was about 10-15
metres away from the chute at this time. He also
monitored the temperature outside Bin D. FF
McCall was assisted by FF Bear.

Estimates of the time when augering of the meal
from Bin D commenced vary from 5.15am to
5.40am. One to 1% truckloads of meal had been
removed when the auger began to run dry.
Members of the Caines staff, in particular, Jason
Brooker, Robert Jordan and Bob Anderson, then



bashed on the side of the bin with a 1%%-inch
(35mm) diameter iron bar to loosen the
remaining meal. When this occurred, Mr Jordan
noticed “a lot of pale blue smoke coming out of
the doors that feed into the auger™.

After the hose crews rotated, Deputy Captain
Morriss was manning the charged hose at the
top of the ladder adjacent to the truck. During
this period, Deputy Captain Morriss observed:
(@) fine dust in the air in the receival bay,
particularly around the chute from which
the cottonseed meal was being
discharged into the back of the truck;

(b) meal containing chunks of black
material and small amounts of burning
product being discharged into the back
of the truck; and

(c) smoke emanating from the seed
receiving pit located under the truck.

Mr Jordan was asked by Mr Anderson to go to
the top of the bins on a second occasion that
morning. The purpose of this second trip was to
measure how much meal was left in Bin D.
Again, Mr Jordan made this trip to the top of the
bins unaccompanied and unsupervised by any
member of New South Wales Fire Brigades.

When Mr Jordan reached the top of the bins he
noticed smoke coming out of the inspection
hatch at the top of Bin D. When Mr Jordan
opened the lid on the inspection hatch to drop
the measuring tape into the bin, Mr Jordan saw
smoke being drawn back into the bin. Mr Jordan
then waited a few minutes before putting his
tape about 12 metres down into the binto a
point just above the auger.

When Mr Jordan returned to the base of the bin
area, he informed Bob Anderson that the bin
was empty. Mr Jordan did not inform anyone of
the smoke coming from the inspection port.



The significance of the smoke being drawn back
into the bin through the inspection funnel,
whilst not apparent to Mr Jordan, must not be
underestimated.

Further, it must be observed that, if Mr Jordan
been accompanied at all relevant times by a
member of the Fire Brigades, a member of the
Fire Brigades would have been present to make
the subject observation.

Mr Jordan then returned to the operation control
panel in the “receival bay”.

Then, in accordance with instructions provided
to him by Mr Anderson, Mr Jordan closed all
the auger doors to the auger on the hot side of
Bin D except for one in which he had changed
the air line around for it to remain open as it had
a faulty solenoid. Mr Jordan then opened the
two rear doors on the auger for the cool side of
Bin D. The purpose of this activity was to bring
the meal away from the inspection hatch at the
base of Bin D.

Mr Anderson also instructed Ron Brooker and
Geoffrey Terry to take the inspection hatch
cover plate off from the base of Bin D. A
member of staff then turned on the compressor
so that Mr Brooker and Mr Terry could use a
pneumatic bolt gun to undo the bolts securing
the inspection hatch cover from the base of Bin
D.

Shortly after Mr Jordan started the auger to
remove the meal from the cool side of Bin D,
Mr Anderson, Mr Brooker and Mr Terry started
to remove the inspection hatch cover from the
base of Bin D. Richard Zambrowski saw the
rattle gun being used to remove the bolts.

As the inspection hatch opened, there was an
influx of cold, oxygenated air into Bin D. This
influx of air was followed by an explosion
inside Bin D and a fireball that emanated from
the hatch opening to engulf all three men. As a
consequence, all three men suffered serious



burns to more than 60% of their bodies and later
died of their injuries.

Mr Jordan was standing at the control panel in
the receival bay when the explosion occurred
and Mr McEwen was driving the truck. Mr
Jordan saw a fireball come out of the augers and
engulf the entire loading bay area. Fire also
emerged from the discharge chute above the
truck in the loading bay.

At the time of the explosion, Captain Jenkins
was approaching the base of Bin D. Captain
Jenkins saw a fireball coming out of the base of
Bin D. Captain Jenkins, who had removed his
gloves, pulled down the visor on his helmet to
protect his face but suffered severe burns to his
hands and other parts of his body.

At the time of the explosion, FF Bear was
replacing some equipment into the breathing
apparatus vehicle. This vehicle was situated
approximately 100m away from the crushing
mill. FF Bear hear a loud explosion and, upon
investigation, saw a man whose clothing was
alight and went to his assistance.

At the time of the explosion, FF McCall was
getting a drink out of the BA Van. According to
FF McCall, two minutes earlier he had been
taking temperature reading near an air inlet
valve at Bin D approximately 2.5 metres above
ground level.

According to SO Evans, immediately prior to
the explosion, he was talking to Captain
Jenkins. Captain Jenkins then followed the
manager (Mr Anderson) towards the bins. It is
not clear from the evidence where SO Evans
was situated at the time of the explosion.

During the course of the morning after the
arrival of the Hazmat Unit but prior to the
explosion, Jason Brooker, Jason McKewen,
Richard Zambrowski, Nigel Little, Steven
Hipwell and Mark Price, at various times, all



entered the seed crushing mill and the storage
bin area unaccompanied and unsupervised by
members of New South Wales Fire Brigades.
These Caines' employees were also allowed to
undertake activities in and about the seed
crushing mill and the storage bin area
independent of New South Wales Fire Brigades.
These activities included banging on the side of
Bin D with a metal bar or “stock” whilst the bin
was being emptied and also the activation of
plant and equipment.

At the time of the explosion, Mr Little and Mr
Richard Zambrowski were inside the crushing
mill adjacent to the base of bin D. Albeit that
these men were some 4 to 5 metres from the
base of bin D at the time of the explosion, they
were separated from the area in which Mr
Anderson, Mr Brooker and Mr Terry were
working by the single skin Colorbond sheet wall
that was damaged in the explosion.
7 Whilst the defendant relied on s 78 of the Fire Brigades Act to claim immunity
from prosecution, it conceded that if it were unsuccessful in that regard it would be
found guilty of the two offences, subject to particulars of the charges that were not
pressed and subject to challenges it made to a number of the particulars that the
prosecutor had pressed.
8 In WorkCover v Fire Brigades the Court gave consideration to the challenged
particulars. Consequently, a number of the particulars of the s 15(1) charge were
struck out either because the prosecutor did not press them or because the Court
found they had not been made out. It may be noted the amendments to the particulars
did not lessen to any significant degree the seriousness of the defendant's failures to
ensure safety. The defendant accepted that its failures were serious.
9 The amended particulars of the s 15(1) charge were that the defendant:
i. Failed to provide or maintain a system of work that was safe
and without risks to its employees with respect to the
prevention and/or the fighting of fires in seed oil extraction
plants, including but not limited to the prevention and/ or
fighting of fires in seed meal storage facilities such as the seed
meal storage bin, known as bin D, that was located at the
incident site.

ii. Failed to provide and/ or maintain a safe work method for
use in the fighting of and/or extinguishing a suspected fire in a
seed meal storage bin, including but not limited to the
cottonseed meal stored in bin D at the subject premises.



iii. Failed to provide and/ or maintain a safe work method for
the conduct of monitoring for flammable gases in and about the
seed-crushing mill, including but not limited to the vicinity of
bin D.

iv. Failed to provide its employees with ary-or any adequate
information about the fire and/ or explosion risks inherent in
the processes conducted in and about seed oil extraction plants.

vi. Failed to provide its employees with information regarding
the fire and/ or explosion risks associated with the heating and/
or partial combustion of seed meal.

vii. Failed to provide its employees with information regarding
the chemical characteristics of substances associated with seed
crushing plants and, in particular, the capacity of seed cake and

seed meal to spentanesushy-combust-smoulder and give off

pyrolytic vapours and gases.

viii. Failed to provide its employees with information regarding
the chemical characteristics of substances associated with seed
crushing plants and, in particular, the capacity of seed cake and
seed meal to give off pyrolytic vapours and gases when
subjected to heating.

X. Failed to provide its employees with adequate information,
instruction and training with respect to the identification of
dangerous goods.

xi. Failed to provide such supervision of the incident site as
was necessary to ensure the health and safety at work of its
employees whilst undertaking fire-fighting activities at the

subject site.

10 As a result of the abovementioned failures, it was held that Captain Jenkins,
Deputy Captain Neil Morriss, Retained Firefighter Michael Pilton, Retained
Firefighter David-Rilten, Retained Firefighter Darren Schofield, Retained Firefighter

Walter Morris, Retained-Firefighter Ronald-Jarrett, Retained Firefighter Gary



Armstrong, Station Officer Gary Evans, Firefighter McCall and Firefighter Bear were
placed at risk of injury.

11 In relation to the charge under s 16(1), it was alleged in the application for order

that the defendant had:
i. Failed to provide or maintain a system of work that was safe
and without risks to health and safety of persons not in its
employ with respect to the prevention and/ or the fighting of
fires in seed oil extraction plants, including but not limited to
the prevention and/ or fighting of fires in seed meal storage
facilities such as the seed meal storage bin, known as bin D,
that was located at the site.

ii. Failed to provide and/or maintain a safe work method
statement for the utilisation of non-New South Wales Fire
Brigades personnel in fire prevention and/ or fire suppression
activities.

iii. Failed to maintain strict control of the site and to control the
access of non-New South Wales personnel to areas that were
liable to be and were affected by explosion and fire emanating
from the storage bin known as bin D.

iv. Failed to provide any or any adequate supervision of non-
New South Wales Fire Brigades personnel, namely members of
the staff of Caines Pty Ltd, who were present on the site on the
morning of 6 December 1999.

v. Allowed non-New South Wales Fire Brigades personnel,
namely members of the staff of Caines Pty Ltd to enter areas of
the crushing mill and its surrounds whilst unaccompanied and
unsupervised by appropriately trained members of the New
South Wales Fire Brigades.

vi. Allowed non-New South Wales Fire Brigades personnel,
namely members of the staff of Caines Pty Ltd, to act
independently of the fire prevention and/or fire suppression
activities that were being conducted at the site by members of
the New South Wales Fire Brigades.

vii. Failed to ensure that non-New South Wales Fire Brigades
personnel were fitted with proper personal protective
equipment prior to being permitted access to areas of the site in
which they were exposed to risks of injury from the fire located
inside bin D.

12 It was further alleged that as a result of the abovementioned failures, Mr Robert



Anderson, Mr Ronald Keith Brooker, Mr Geoffrey Robert Terry, Mr Robert Jordan,
Mr Jason Brooker, Mr Jason McKewen, Mr Richard Zambrowski, Mr Nigel Little,
Mr Steven Hipwell and Mr Mark Price were exposed to risks to their health and
safety arising from the defendant’s fire prevention and/or suppression activities at the
site. There were no amendments to the particulars of the s 16(1) charge and the
offence, as charged, was held to have been made out.

Evidence

13 The evidence in the sentencing proceedings consisted of an extensive affidavit of
Mr John Benson, Deputy Commissioner of the New South Wales Fire Brigades
('NSWEFB"). Exhibited to his affidavit were the following documents:

- NSWFB Annual Report 1999/2000

- NSWFB Corporate Plan 2000-2003

- NSWFB Corporate Plan 2005-2008

- Occupational Health and Safety — Standing Orders 1999

- Incident Control System SOG 1.1 Incident Control System

- Incident Control System SOG 1.2 Incident Controller

- Incident Control System SOG 1.6 Safety Officer

- Communication SOG 2.3 Alarm Response Protocols

- Dynamic Risk Assessment for Operations: The Safe Person Concept

- Safety bulletin: 2006/18 Safety at Natural Gas Incidents

- Safety bulletin: 2005/01 Use of intrinsically safe equipment at incidents

- Safety bulletin: 2005/03 Hazardous Materials - Void Dusts

- Operational bulletin: 2007 SCBA procedures, checks and skills maintenance

- Operational bulletin: 2006 Orion four-head gas detector

- Operational bulletin: 2006 Fires or overheating conditions involving Oil Seed
Products

- Terms of reference, Occupational Health and Safety Steering Committee

- NSWFB Annual Report 2005/2006

- NSWFB Risk Management Policy 2004

- Report dated 21 August 2006 regarding implementation of recommendations by
Senior Deputy State Coroner Jacqueline Milledge, with annexures

- Letter dated 23 December 2003 from Acting Commissioner John Anderson to
Deputy State Coroner Jacqueline Milledge

- Silo Assessment Hazmat Team Technical Debrief: Cootamundra Silo Fire, January
12-19, 2007.

14 Additionally, the Court was provided with a folder containing the
"Recommendations of Coroner [Jacqueline Milledge] in relation to the Incident at
Caines Industries Rutherford, of 6 December 1999" and the actions taken by the
defendant in compliance with the Recommendations. The folder also contained
additional measures taken by the defendant relating to, but extending beyond, the
Coroner's Recommendations.

15 Mr Benson is responsible for leading the development of strategic direction,
planning and delivery of frontline emergency, disaster response and recovery services
in the operational areas of fire suppression, hazardous materials response, non-fire
rescue, natural hazards response, emergency medical support to Ambulance Services,



terrorist attack consequence management, aviation and counter disaster and
emergency management for the Fire Brigades to ensure the delivery of appropriate
emergency service and disaster response and minimise the loss of life and property.

16 The Deputy Commissioner provided an overview of the Fire Brigades noting that
it is the largest urban fire service in Australia with a network of over 330 Fire Stations
providing protection services to this State’s population from fire and hazmat
emergencies. In the year ended 30 June 2006, the Fire Brigades responded to over
134,000 emergency calls within the major metropolitan areas, regional centres and
towns in country New South Wales together with undertaking rescue responsibilities
as well as dealing with the management of hazardous material incidents within the
State.

17 Mr Benson described the organisation's corporate executive structure from 1999
and 2003 and its various methods of internal communications. In respect of
occupational health and safety Mr Benson noted that prior to the commencement of
these proceedings the Fire Brigades had no record of any prosecution action being
commenced against it as a corporate entity at any stage in its history — that is to say
since 1884 — for any breach of occupational health and safety legislation or its
equivalent under previous legislation. He went on to describe the organisation's
policies and systems relating to occupational health and safety up to 1999 and the
improvements made since that time. He said the Corporate Executive Group had
identified as one of its priorities for the next three year period up to and including
2008 that of ensuring its entire workforce and, in particular, all operational
firefighters, were able to provide to the community of New South Wales the best
possible service delivery whilst maintaining the highest standards of occupational
health and safety. This stated priority, along with the overall commitment of the Fire
Brigades to emergency risk management issues, was documented in the Corporate
Plan 2005-2008.
18 The Deputy Commissioner also described the role and responsibilities of the
Safety Officer, stating that:
As part of the commitment to occupational heath and safety
issues up to and including 1999, and specifically in relation to
operational firefighting, an incident controller was required to
appoint a safety officer for the specific purpose of minimising
the risks of accidents and injuries to both operational
firefighters and the community generally at such incidents by
monitoring and enforcing safe working practices. The
appointment of a safety officer by the incident controller was
mandatory at all incidents that required the response of four (4)
or more appliances as well as at large and/or complex sites and
operations...
With effect from April 2004 the role of a safety officer as a
member of the Incident Management Team (“IMT”) was
completely reviewed and then further reviewed and updated in
November 2005, with the particulars of when to appoint,



qualifications for, and responsibility of, a safety officer being
set out in an Incident Control System SOG (No.1.6)...

It is now incumbent on the incident controller to appoint a
safety officer at every incident involving:

- Second Alarm calls or greater;

- Complex or protracted operations;

- Large (in area) sites;

- Bushfires where and IMT is established; and

- Other appropriate incidents as determined by the incident controller.
Indeed for large and complex incidents more than one (1)
safety officer may be appointed to that incident. Where this is
the case one safety officer is appointed at a strategic level, with
this safety officer advising the incident controller/IMT directly.
Additional tactical-level safety officers are deployed at an
incident to address incident-ground issues. By way of example,
it may not be possible to see all areas from one point. Tactical
safety officers are to be stationed to ensure all areas of activity
are under review. The higher level safety officer becomes the
overall coordinator and manages the communications and
actions of the tactical safety officers. Importantly, a designated
safety officer to an incident has delegated authority to stop or
change any order, action or condition where, in the opinion of
the safety officer, the lives and safety of emergency services
personnel are at risk. Such circumstances are to be contrasted
with issues concerning operational or fire fighting tactics which
remain the responsibility of the incident controller... it is the
duty of the safety officer to act immediately where there is a
perceived imminent threat to the safety of emergency services
personnel present at an incident...

It is now the case, as in 1999, that there is specific and stated
autonomy of action for the appointed safety officer, so as to
carry out their duties, once appointed. However the language of
the 1999 SOG allowed the safety officer to intervene if time
did not permit consultations with the incident controller. Now
the safety officer must intervene, then consult with the incident
controller. This change in emphasis reflects the continued
recognition by NSWFB that safety is paramount. Indeed it is
made clear... that if any actions are taken by the safety officer,
and which impact upon strategy and tactics, Commanders at
the incident scene must be informed and the action plan
reviewed by the IMT.

19 The Deputy Commissioner advised that the defendant had implemented a range of

strategies to address identified gaps in the organisation's safety management systems,

and to improve occupational health and safety governance and accountability through



the operational restructure. As a result of the findings of an external audit undertaken
in October 2006 the defendant established a senior Organisational Risk Management
Committee to review all components of its existing safety management system, target
high risk safety areas and oversee improvement projects. The defendant also
established a new high level governance structure, the Occupational Health and
Safety Steering Committee, chaired by Commissioner Mullins and has provided
training and workshops for senior management on occupational health and safety
legislation and compliance obligations. Further, the defendant reviewed and
strengthened its incident reporting and investigation system and senior management
accountability by directly referring all serious incidents to the Occupational Health
and Safety Steering Committee for oversight by senior management, including the
Commissioner.

20 It was further advised there has now been established an emergency services
Occupational Health and Safety and Information Management Network that provides
a forum to persons and corporations across the State. As well, since 2003, there has
been distributed to all operational firefighters (both permanent and retained) a number
of safety bulletins and operational bulletins that particularise information concerning
safety issues. In addition, Mr Benson said the Fire Brigades has placed a high priority
on the establishment of a new State Training College in order to enhance continued
compliance by NSWFB firefighters with occupational health and safety requirements
and to facilitate, in appropriate cases, return-to-work procedures, and generally, to
improve work safety practices.

21 On the matter of training, Mr Benson indicated that induction and promotional
training of NSWFB permanent and retained firefighters since 1999 has incorporated
modules and assessments that emphasise occupational health and safety issues. In
addition, the outgoing and mandatory in-station training includes topics that are
intended to highlight occupational health and safety responsibilities. A summary was
provided of the training regime for both permanent and retained firefighters at various
levels within the NSWFB referring to the enhanced training focus with respect to
occupational health and safety guidelines. The Deputy Commissioner said that the
updated training regime has provided firefighters with a clearly defined understanding
of their legislative requirements in relation to occupational health and safety in New
South Wales.

22 The Court was advised that as part of the defendant's commitment to promoting
safety awareness for all firefighters in operational settings, there was published in
May 2005 and subsequently circulated, a document entitled “Dynamic Risk
Assessment for Operations: The Safe Person Concept”. The publication notes that its
overall purpose is to introduce the “Safe Person Concept” to all NSWFB personnel
with a view to reducing risks faced by operational firefighters and generally
improving firefighting safety. The material contained within the publication outlines
the occupational health and safety responsibilities of both firefighters and, more
generally, NSWFB, as a corporate entity. Specifically the publication documents the
components of dynamic risk assessment process as it applies to operational incidents
and describes “the safe person approach™.

23 The “Dynamic Risk Assessment for Operations” publication, documented the



individual responsibility of each operational firefighter to:
- Identify and manage risks to employees, the community and the organisation;

- Be aware of and follow all appropriate policies, procedures, guidelines and
legislation;

- Raise any potential hazards with management;
- Take corrective action; and

- Raise any potential opportunities for improvement.

24 In relation to the Rutherford incident and the actions taken by the defendant after
that incident, Mr Benson said the NSWFB undertook an incident analysis involving
an immediate review of procedures and, as a consequence, in or about August 2001
SOGs for fighting fires in conventional and non-conventional silos were issued. In
addition, training for both retained and permanent firefighters with respect to
handling fires in silos was also introduced. Together with these SOGs, a guideline
support document was also published to provide general background information and
this was made available to all firefighters via the NSWFB intranet.

25 Following the handing down of the findings and recommendations by the Senior
Deputy State Coroner in February 2003, the defendant designated specific senior
officers to undertake and supervise the implementation of the recommendations as
well as to prepare a report with specific reference to the monitoring of the
implementation of the ten recommendations referrable to NSWFB.

26 On 23 December 2003 the Acting Commissioner and Director of State Operations
wrote to the Senior Deputy State Coroner and provided an update of the NSWFB
actions, outcomes achieved and commitments made by NSWFB in accommodating
the Coroner’s recommendations. These documents were provided to the Court.
27 Mr Benson described two silo fire incidents that occurred at Cootamundra in
January 2007 and Temora in April 2007, and the defendant's safe conduct in handling
those incidents. The Deputy Commissioner stated:
The results achieved in the NSWFB responses in both the
Cootamundra and Temora incidents demonstrate that
NSWFB’s commitment to improvements to operational
methods of work and safety systems have been effective. Such
changes and improvements for an organisation the size of
NSWEFB required significant financial commitment to systems
of work relating to:
a. Incident Command Systems;

b. Incident Response and Notification Systems;

c. Equipment Management Systems;



d. Incident Crew Management Systems; and

e. Training programs for Incident Controllers.
28 Mr Benson expressed regret for the shortcomings in occupational health and safety
that had been identified and the impact of the deaths of Messrs Brooker, Terry and
Anderson and the effects of the injuries suffered by Retained Captain Jenkins.

Approach to sentencing

29 The defendant has been charged with two offences. In my consideration as to
sentence | have not dealt with the offences individually because, in my opinion,
whilst the offences are breaches of two different provisions of the 1983 Act, for the
purpose of sentencing the same consid